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Bepartment of Justice.

R

FOR I&#EDIATE RELEAST
MY 24, 1963 .

Tne Depertment of Justice today askeé thet Governor Ce?rgc '.'Ir-..llace
of Alrberma be enioined fron interfering with the enrollrent ¢f qualified
tiegroes at the University of Alebara.

Astonizy Generzl Robert F. Kennedy seid the corplaint wes

filed to get en immcdiste court test of Governor Wollace & caftuncsd

position oi° “legul resistence and legel defimnce” to Federal ccart orders
ednitting Vivien J. lialone and David M. MaGlathery to the Uziversity

on Jure 10. Governor Wallace hes stuted he will personally bar their
carullment.

The eocrlaint was £1led in United Statee Pistrist Court for the
liortheim District of Alabune, in Bliminghen, where District Ju?zz B. Hobari
Grucms on biﬁy 21, ordered ¥iss Folone and L. McClothery aldzitted t.o the
Univarccity under a 1955 order of the.court.

Snortly nfter Judge Croons ruled, Governor telluce pu':ilicly
£teted he would be present to bar the entrpnée of eny Hégrs gtreniing 1o
enmli in the Universlivy to teot ni_é 'co_nstitu_tiﬁ:;nl st:ndih[;" es ~gov—:n.cr
and Bs "dircet representative” of t*e Feople oﬁ:}n‘;a@a - ’ ‘

“"Goveruor Wallece reccrntly f1}ed en n:ﬁa: in the Supr‘_-:e‘%:ur:
of the Untted Stetes to test the lcgulity of the Presiacnt’s euthority
Lo tend troops to Alabama during the i‘e&»nt disturbanccs in Bfr=inghax,”
fteomey Gonerel Kennedy £oid.

"We wel-cmed thls tecpuse the courts are the proper fore for
cettling di;};utcs of zis rort. We are prepared to coey t:r;e c;:u:".'s decicion

in the easc.
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“Tvo !iegroes are scheduled to enter the University of Alabama mext
®onth under United States Mistrict Court orders. Goverzor Wallace bas
announced that by peuona.uy interfering with and blocking the court's
order he seeks to raise pev legel questions. _

‘While these ‘pev legal questions' sound like the long discredited
doctrine of interposition nonefbel-ess the vy to deterwine this 1s in
the courts, not in the streets or not by 3 confrontatica of nilitary or
police forces in Alabdema,

"The United States hes a cu:pelling .'mtemst to prevert 1nterfemnee
vith court orders. Therefore, ve filed this ccmplaint tgday $0 that ’
the questions of legal defiance @d legal resistance, ut.i.h Gmernor
Wnllece would reise, can be res_olved before the court's crders teke effect.

‘We are prerared to abide'by the court's decision and we would
hope and expect that Gevernor Wailace will do the seme.”

The crmpleint esserted that nnlesx; restrained by tke court,
Governor Wallace will attempt to Prevent the errollment of Miss Malone
end Mr. McGlathery thereby impairing the 1ntegr1ty of the Judicial’

process and obsiructirg justice.

Tre ccmplaint asked the court for both preliminary permenent

injunctions preventirg Governor Wellece, his sgents, explcyeer, subordinates>

or successors frem interfering in any wuy"vith tbe ecrollrert and

sttendance at the Uniwrsity, nnt cz:-y nf Miss- Malone nx_d ¥r. Yilutlerj‘

but eny qualified Kegro. . ' -

N

The ccmplairnt was signed by the Attcrney Generai; Burke Marshell s "
Assistart Attorrey Gereral in charge of the Civil Rights Divisicn; Macon L.
Weaver, United States Attorney for tke Northern District ¢f Alabema and

Et. Jchn Barrett, e Lepertment of Justice sttorcey,
' -2-
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IN THE UNITED STATES DISTRICT COURT FOR THE

NORTHERN DISTRICT OF ALABAMA

UNITED STATES OF AMERICA, >
)
Plaintiff, )
. ) CIVIL ACTION
ve. ) No,
).
)
) COMPLAINT

GEORGE C,. WALLACE, )
)
Defendant, )

) v

R ) . - % e

Th: United States, as 2 claim against the defend-
ant, n!l?ges: .

1. This action is brought by the United Siates
{n its sovereign capacity to safeguard the due adminis-
tration of justice in its courts and the integrity of
$ts judicial process,

2., This Court has jurisdiction of this action
under 28 U,S.C, 1345,

3. George C. Wallace is Governor of the Sfate
of Alabama and, as such, has takeﬁ'nn oith to suppo;}

= = e 3
the Constitution of the United Statcs§§gne :gsfdes;ﬂ;

'Montgomery, Alabama,

4, The University of Alabanma is an institutton
of higher learning, maintained and opexited by the State

of Alabama, It is administered by a Board of Trustees

e i e e i e e o
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consisting of twelve members, The Governor of the State
of Alabama {5 an &x officio member of the Board of

Trustees,

8. 0a July 1, 1955, this Court entered {ts order

{8 the case of Autherine J, ﬂucy, et al, v, william F,

S ————————

Adams, No, 652, permanently enjoining the Dean of Ad-
missions of the University of Alabama from denying Ne-
groes the right to enxéll in the University and pursue
courses of study thereat solely on ;ccount of their
race or color,

. On May 16, 1963, this‘Court upon application
of Vivian J. Malone, a Negro citizen of A!&bgg;,—;nd
certain others, entered a:iorder deternining that the

Court's order of July 1, 1955, in the case of Autherine

Je Lucy, et al, v, William P. Adans, No. 652, was still

in full force and effect, and that Negroes with applica-
tions pending fer enrollment !ﬁ the University of Alabama
could apply to this Court for enforcement of the order of
July 1, 183535,

7. On May 21, 1963, this Court heard a motion
filed on behalf of eleven of the members of the Board of
Trustees of the University of Alabgga for leave to inter-

venc in the case of Autherine ).'Lucy, et al, v, Willian

F. Adams, and to nodify and suspend this cOutt's olir of &

od e

July 1, 1955 as construed on May 16, 1963 In their
potion the members of the Board teprcsented that Viviaﬁ
Je Malone and David M. Mcclathery. each a2 Negro citizen‘
of the State of Alabama and an applicant for enrollment

in the University, were qualified to Se‘enxolled under the




terms of this Court's order of July 1, 1955, but re-
quested that implenentation of that order be delayed
with zespect to their admission to the University be-
cause of an alleged s$tate of unrest in racial relations
{n the State of Alabana. The Court, en ﬁny 21, 1963,
allowed said menbers of the Board of Trustees to int?t-
vene and decnied the notion to nodif§ and suspend tio
order of July 1, 1955, | .

8, Vivian J. Malone .nd David M. jcGlathery are
entitled to be ecnrolled {n and to attend the University
of Alabama pursuant &o and under the terms of this Courtes
orders of July 1, 1955, May 16, 1963, ‘and may®1,™10¢3,

. in the case of Authcrine J. Lucy, et afl v, William F,

Adams,

9. On May 21, 1963, following the entry of the
- : order described in paracraph 7. George C. Wallace public-
‘ ly stated that he would bar the entrance of any Negro who
;- . ] attenpts to enroll {n the University of Alabama pursuant

[ to the order of this Court, The full text of the written
19 M R

{ statement of George C. wallacc, as released to the press
. 1 en May 21, 1963, is attached as an appendix to this com-

e ' : plaixnt.

o 10, Unless restrained by ordcr of this Court,

R

. i A Gcotgc C. Wallace mll attempt to prcgﬁ& thcr cnrol@*nt ‘
o - N

fi_ i and attendance of Vivian J. Malone :nd David M. Mcclathcry
wi

: 1 and other qualified Negro applxcznts in the University of
I ) ' . ’
af Alabama, and will thereby interfég: with and obstruct the
b h :

¥ ) carrying out of the lawful orders of this Court,
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) 11, Unless an {njunction is issued, the plaintiff
will suffer inmmediate and irreparable injury, consisting
of the impairment of the integrity of its judicial process,
the obstruction of the due administration of justice, and .
the deprivation of rights under the conititution and laws
of the United States. |

WHEREFORE, plaintiff respectfully prays that this
Court fssue a preliminary injunction dur!ng the pendency
of this action, and a permaneﬁt injunction after ;rial.
enjoining the defencant, his agents, enployees, subor-
dinates and successors, together with all persons in

active concert or paztic%pation with them ofEany of thenm,

from:

(a) preventing or seeking to prevent, or

‘ lntexf&xing in any way with, the enroll-
ment and attendance of Vivian J. Malone
and David M. McGlathery at the University
of Aladbana;

(b) obstructing or interfering with, by any
means or in any manner, the inplementation
of this Court's ordersjof July 1, 1955,

May 16, 1963, and May 21, 1963, in the

case of Autherine J. Lucy, et al, v. _

= P2

william F. Adans, No. bS?éandé g ‘

(c) otherwise obstructing or interfering with%i
the due adninis¥ratioh of justice by the
courts of the United_State$ within the
State of Alabama.

Plaintiff further prays that the Court grant such

additional relief as the interests of justice may require,

ROBERT F. KENNEDY
Attorney General




1 BURRE WARSHAIL,
' Assistant Attorney General

MACON L. WEAVER .
United States Attorney
b

ST. JOHN BARRETT, Attorney
Department of Justice

P

sahidbinne.

ES - k4 =

VERIFICATION

St. John Barrett, being first duly sworn, says:

I am an attorney with the Dcpartnent of Justice and

i am one of the counscl for the plaintiff {n the above action,
1 am familiar with the contents of the foregoing complaint

and 811 of the allegations of fact which it contains are

true to the best of my knowledge, information and belief,

e
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Subscrived and sworn to before
1 me this of May, 1963,
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Pedcral Judge H, H, Grooms hzs todey issued & ruling
which orders the Univcrsity of Alabama to admit certain
Hlegroes, This is snother example of unwarrented interfer-
ence by some Fedcral courts with the jrternal sffairs of -
this state snd I resent and reject this nevw gssault upon
the liberty and freedom of the pcople of the State of Ala-
bsma and of the nation, Some Federel courts no fonger concern
themselves with the basic guarantecs which the basic framcrs
of the Constitution felt could best be protected by reserv-
ing powers to the people to be exercised only through their
state government, They have gone to ridiculous extremes
to impose an unjust, unworkable, unconstitutional sociel
experiment on the people of this country while blindly
ignoring the rights of the white citizens, We must resist
these actions which, if left unchalleanged, can only 1lead to
the destructicn of freedom, 1f we do not resist we need
only to lool to the public schools of VWashington, D.C. to
fearn the fate of our public school systen, 1 believe the
American people are fast awalening to the perils of the
Federal courts enforcing a social ideology instead of the
Constitution of the United States, . & =

- =

The probability of Judrpe Grooms' ruling as he did today
was discusscd with me by the members of the Board of Trustees
in ny office., At that time the Board voted to admit the
v'egroes in the event Judge Groonms sruled in their favor and
refused to stay his order pending 2n appeal, 1 voted againat
thc ndmission of any llegroes under eny circumstances and
urged the Board to 2ppeal any such decision.
Judpge Grooms will be appealed., -

The ruling of

The Federal court would not hesitate to jail, dimprison
and inflict severe punishment against any lesser official
than the goveranor of this state and this, of coursc, includes
trustees and other officials of the University of Alabama,
The obligations to protect the tradition snd sovereignty of
this state is my obligation and will be fulfilled by me,

rnor 1 &n the highcst constitutional officer of
the State of Alabama, 1 embody the sovereignty of this
state and I will be prescnt to bar the eatrance of any

ilegro who attempts to enroll in the Uciversity of Alasbama,

As Gove

There arc legal questions which have not been reised
titutional sta@mding

and 1 intend to rzise them, - The const
that 1 possess as Governor &nd as théTdiregt rcpregntntivig

of the people of this state will be tested, 1 intend to
continue to fight to preserve the integrity of the Consti-
tution of the United States, 1 intend to keep ny covenant
with the people of the State of Alabama,




IN THE uL,L1TED STATES D1STRICT COURT FOR THE

NORTHERN DISTRICT OF ALABAMA

UNITED STATES OF AMERICA, )
)
Plaintiff, ) :
Ve ) ) CIVIL ACTION
) NO.
)
GEORGE C. WALLACE, )
. )
P pefendant. )
) }
= = =

AR
-
.
.
stakinlns.
i

4
ORDER TO SHOW CAUSE
4 - WHY A PRELIMINARY INJUNCTION
i SHOULD NOT 1SSUE

e

This Court having entered an order on July 1, 1955

in the case of Autherine J, lucy, et a1, v, Willianm F.

i

Adans, Ko, 652, enjoining the defendant in that case for

1 denying Negroes the right to enroll in the Unive:siiy of

-

Alabama and pursuc Courscs of study thereat solely on ac-

TREWhN TG, RAA F T N T Y

count of their race and color; this Court having entered

o

o further order in the same cas¢ on May 21,_1963 requiring

f’%_.’ -

thc adnission to the University of Alabama.nf Vavian J. g

McGlathery, earh a Nefro ci?ﬁzcn ofi .

Malone and David H. ]

T
- -‘“'
-

B
"
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3
Ny

the State of Alabama, and

1. appearing from the verified complaint of the

S

A

j United States filed herein that on May 21, 1963, George

r-'.‘\l'"‘\":

s

! C. Wallace, Governor of the State of Alabina, made a

public statement that he would bar the enrollment of




Al

% i ’ Vivian J. Mzlone and David M, McGlathery in the University
:f : of Alabana pursuant to the erders of this Court, and that
- 3
v 9
E . such action by George C, Wallace, if carried out, would
? i cause immediate and isreparable injury to the United
z; States consisting of the impzirment of the integrity of
5 : .
E its Judi.ia) process and the obstruction of the due adminis-
e :
- tration of Justice,
it E ’ .
¥ 1T 1S ORDERED that George C. VWallice appear before
, el this Court in its courtroom in the United States Post
Lo "'\ . - -
tiT S ’ Office and Courthouse, Birmingham, Alabama, on . .
T ‘- ! . -
ﬁ;ﬂ;q: : - . 1963 at .m, to show cause, if any he has, why a
RO | N '
g} T ; 77 7 preliminary injunction should not be issued as Eglygg for
ne } . in the plaintiff's complaint, =

f The Marshal shall serve a copy of this order on

George C, /allace forthwith,

S Signed this ¥ay , 1063,
;,_‘ 4
L
{' United States District Judge
p?
o
%’. .
E, k T - - .
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PCR IMMEDIATE RELEASS JUNE 11, 1953

OFFICE OF THE W:ITE HOUSE PRESS SECRETAKY

THE WHITE HOUSE

REMARKS OF THE PRESIDENT
ON NATIONWIDE RADIO AND TELEVISION

Good evening my fellow citizeans.

Tbis afternoon, following a series of threats and
defiant statements, the presence of Alabama National Guardsmen
was required on the University of Alabama to carry out the
£inal and unequivocal order of the United Staies pistrict Court
of the Horthern District cf Alabama, That ordcr callcd for the
adzission of two clearly qualified young 4latama residents who
bappened to bave been born Negro. . -

That tbey were admitted peacefully on the campus is
du2 in good measure to the conduct of the students of the
Jniversity of Alabama, who met their tesponsii‘}ig}es in a
constructive way. SO o :

- 1 hope that every American, regardless of wherc he
lives, will stop and examine his conscience about this and
other related incidents. This Nation was foundad by men of many
pations and backgrounds, It was founded oan tine principle

that all men are created equal, and that the rights of ever{
zan are diminished when the rights of ome man are threatenzd.

Today we are committed to a worldwide struggle to
promote and protect the riznts of all who wish to be free, and
when Americans are sent to Viet-Nam or West 22rlin, we do not
ask for whites only. It ought to be possibie, therefore, fqr
American students of any color to attend any padlic institutlon
‘tne; select without bavinz to be backed up oy troops.

It ought to be possible for American copnsumers of any
- .color to receive equal sarvice in places ol public accomuo-
c¢aiion, such as hotels and restaurants and theaters and retail

stores, without being forced to resort to demonstr tions 1o
b2 streat, and it ought to be possible for Americ citiz
ol any color to register and to vote a frez ele lqp_wi ut

ol

_inlerierence or fear of reprisal.

It ought to be possible, in shori, for every

- ¢aserican to enjoy the privileges of beinz imerican witpuut
re;ard to bis race or his color. In shori, every American
2u:h%t to have the right to be treated as he would wish to be
ireated, as one would wish his children to be trcated. But
ii:1s is not the casc. o . :

The Regro baby borp in America today, regardless ol
tha section of the Nation in whbich he is bora, has about on:-
ral? as puch chance of completing a high school as a white bady
torn in the same place on tiihe same day, one-third as much
chance of comploting colle;e, onpe-third as much chance of
cecomipg a professional maa, twice as much chancoe of becomin;
unemployed, about ope-seventh as auch chance of earning 510,00C
a sear, a lifc expectaacy w:ich is soven years shorter, and the
prospects of earning only Jalf as much,

MORZ ' (OVER)
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Tbis s not s sectional issue. Difficulties over
gezregation and discrimination exist in every city, in every
State of tke Unfon, producing ip many citics a rising tide of
éiscontent that threcatens the public safety, Nor is this a
partisan Issue {n a time of domestic crisis, .ifen of (cod will
and geperousity should be esble to unite rezardless of party or
politics. This is not even a dezal or legisiative iscne
alope. It is better to s2t{tle these matters in the courts
than o2 the streets, and zew lawe are needed at eva'y lavel,
but law alone cannot. make nen see right.

We are coanfronied primnrily with a moral issue., It
i3 &5 01d as the scriptures and is as clear as thé American
Coastitution,

The bear: of the question is whotter 21l Americans
tre to be zfforded equal rizhis end equal opyoriusitius,
waether we are going to treat cur fellow ér2ric.ns as w2 want
to te treated. If an American, because bis siin is dark, can-
not eat lunch in a restaurant open tc tie pusiic, 12 ke canndi
seud his ckildren to the best public schodl svgZlable, 4f be
canzdt vote for the pubiic officials who reprefent him, 1f,
in sror:, be canodt enjoy the Full acd free Zife which ail of
us want, then who arncng us would be content to hava the color
0f his skin changed ard siznd in his plzce? Tho among us would
then be ccntert with the counsels bf patienca and delay?

1CC yvears of deley have passed since President
Lincoin fraec tha slaves, sat their heirs, th2!ir grandsons,
arz2 not fully frze. They r-e not yet fre2d £rcm the bonds of
injustice., They are not y2t freed Ircnm tocial -nd ecoromic
oospression, and tails Fatioa, Jor all 1&- acnas and ull {is
toasts, will not be fully frce until a.:i iuu sitizens are frae,

¥e preach freedca around ;he worlo, aad ve mean 4%,
ead w2 cherish our freedom hare at hcme, cut 2re we to say to
ihe world, and much mora {ajdortantly, to eash cther that this
is a land of the fre2 excocat Jor the Neygrcas; that we have
ao second-class ci<izzns e c*pt Negroes; tiat _we have nd class
I : ox cast sysiem, no g\e»toe s BO maﬁter ruce e. ept ‘with reepect

t0 fdegroes? - L ; L : ; ¢

Now the t1aa kec come for th{ rv-éoa to ﬁuzn z?

- promise, The events ia Zizulogham and els2wiier2 hzave so
Aacrezsed the crles for eguality that no ci y or State or ..
2ézislative body can p¢ud=nt1y choose o iznore then, .

. The fires of frustration and discosx d Ere bJrn.n; in

7eae.> city, North and South, wbere legal rexzediss are not at
tand. Kedress is souzht in the sireets, in demonstrations,
porades aad protests which create tensions and threatan vio-

lence apd threaten Igves.

We face, therefore, a moral crisis es a country and
as a people. It cabnot e met by reprecsive police action.
It cannot be left to increased demonstrations ia the streets,:
It cannot be quieted Lty tolen moves or talx, It is a tine
to act ip the Coagress, in your State and local legislative

bod/ and, abcve all, in al; of our daily livas.




Fage 3

3t is pot enoujh to pin the tlsce on others, 0
ca» this 15 8 probler ol oae sectioz of the country oY
eaother, or deplore the fact that we face. & great change
is et hand, and our task, car obligation, 1s to make that
ravolution, that charge, peaceful and con;}ru:tiva for all.

Those who do mothing are joviiing szeme ss vell
s3. violence. These who act bolcly aré vecognizing right as

wail a5 zeality.

Next weel 1 shall ask the Coazress of the Upited
5<ates to act, to n2ak2 & comaitment it bas aot fully made in
tais ceatury to tae proposition that race has bBO place in
tmesican 1ife or 3jsw. The Faceral Judiciary he3 upheld <hat
proposition 4z s serles of fcrthright cases. ~re Executive
=ranch Las adopted that prcposition in tie conduct of iis
222airs, in-iading the employnent of Faceral personnel, tke
use of Federal facilities; aad the sale of Faderally financad

aousing. .
. .- ““'t

But there are otgér'ne:e$saty neasares which only
the Congress can provide, sad they must Z@ p:ovided at this
“cezsion, The old code o2 equity law uncer waiich we lise com-

roads for every wrerg ® rexady, but in too win/ commualiies,

23 too many paris of the coantry, wroazs are iniiicted on

ilegro citiz2ps a3 there arz no renedles &t ~ew, Unless the .
Coagzress acts, taeir only remedy is in tha strezt.

~a55 to enmact
a served in

rasitauraatis,

| ]

1 am, therefors, eckinsy tha Co
on giviuz @iai t.a2ricans the Tight <
s which are ovzen ~o the public -- hote

2

4
s, rctail §L0TCE BOG similar estatlisha

<

o »

I This secms to me o be U eiemzaiary right. 3ts
I ceniai is ap arditrary indiznity that no_&mcri:an in €3
cnou.d have te epdura, bas @any do.

B }' I bhave rece:tiy et with scores ol 13inGss lcad2rs
vrgiaz them to take voluatnly action tu end t5io discrimiaatica .
aad the last

and I have bend encouraged”&y thelr responsec,
4wO Wleks over 75 cities aave seeb pﬁ)br:s‘; 242 dv.s_;;-..;r,
caciag these kinds of facilitias. Bui man) 232 aaviiliog t

et glonz, apnd for this raasoa, ratiouwide le;iSJatidn is

.

ne2dcé if we ace to movz inis protlemn from 1-2 cireats to €5
couris. ’ o ,

1 am also askinl Conzress to zuihori=e tae Federal
Soverpnent to participate mere fully 1o jawsuzils azizued 12
ead segregation in pudilc education. ¥e Azve succeeded in
persuading gpany districts 5 desegregate voLuntarily. DozeiS
vase admitted Hegrods wicnout violence. Toczy & Xegre is
c.itending & S:atc-supporﬁed jnstitution 4n every one of our
33 S:ates, but the pace i vewy slow,

Too many Negro childres enteriny sezregated arade
ion niaa 75358

schools at tue time of isc Supreme Court'c d2c.s

azo will enter segrepgated hizbh schools taie £a.1, baving
si1f2zrod a loss which can never be restorec. Tone lack of ad
adzgeato education decias the Negro & chaace to get & deceand

Jos.

-
&
.

MORE o - (CEh)
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The orderly izplementation of ths Supreme Court
decis’on, therefore, cannot be left sulely to those whu may
Dot bave the economic resources to carry the legal action or
vbo may be subject to barassment, :

Other features will be also reguested, including
Sreater protectior for the right to vote. But legislation,
I repest, cannnt solve this problem alone. It must be solved )
in the hozes of every american ia evary community across oar
couniry, . -

- "1a this respect, I want to pay iribute to those
citizens North 2nd 3outh wao bave bsen working in their com-
munities to make 1life betier for all. Tih2y are acting not out
oI a sense of legal duty, tut out of a seasec of human deceacy.

Like our soldiers and sailors ia rll parts of the
worid, they are meeting :readom'SVchallen:e oo the firing line,

aad I salute taem for tielr bonor and tiair codage’

ky fellow Azericzns, this is a Pprotiam which faces
us all -- {n every city of the Nerth cs well as the South,
Today there are Negroes unemployed t¥o or tkree times as many
compared to whites, inad2qurate in education, rcving iuto the
. iarze cities, unable to find work, younz people Particularly
. ] - ‘03t of work without hope, dented equal richts, cenied the
i ﬁ . opoortunity to eat at a Testaurant or luncbh counter or go to

L

2 woviz theater, denied tre right to a d2cent education,
G2nied almost today ‘the rigat to atiend,a State university
© . &/ca though qualified., It secms to me that these are matters
- ‘ - which concera us all, not merely Presideats or Congressmen

¢ Cocvarnors, but every citizen of the Unitad States.

T This is ooe country. It has becoze oae country
1 Secaus? all of us and 211 the peoplo who camz here had an
equal charnce to deve;op <their talents. ‘

~-. %7 .- %e cannot say to ten percent of the population that
' you can't have that right; <nat your chZidrea can't hf¢c the
chinca to develop whatever talents they dave; X rat t¥P only ‘g
w2y that thoy are going to 3et their rigits is to go into -
the streets and demonstrata, I tbhink we owe ttem ard we owe
ourselves a better Couniry than that, R ’

- Therefore, I am asking for yo:ur heip in making it
easier for us to wove ahead and to provide th2 kind of equality
02 treatrant which we woulid want ourselves; to give a chance for
Zor every child to be educzled to the 1imit o2 his talents,

As I have sa2id. tafore, mot every child has an equai
talent or an equal abilits or an equal totivatioa, but they
Shoald bave the equal Tigh* to develop ikair *alant and their
atiiity and tbeir motivation to make sometdins of heaselves,

¥e have a right to expect that tiae MNegro community
wiil be responsible, will uohold the law, 1t they bave a -
Tighi to expect that the law will be fair; that the Constitu-
tioa will be color blind, as Justice #iarlan said at the turn

of the century,
1ORE

RO
1
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. Tpis is what we are talking about and this 18 8
matter which concerns this country and whbat it stands for,
eoting it I ask tbe support of all of our citizens.

and in mee
Thank you very mucb.
B0 |
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OFFICE OF THE ATTORNEY GENERAL
Washington, Dz C. '
June 12, 1963

ORDER NO, 297 - 63

Authority of James J. P. McShane to Desxgnate
Officers and Employees of the Department of
Justice to Perform the Functions of Deputy
Marshals in the Northern District of Alabama
and to Administer Oaths of Office.

~ 3
l'? M .
By virtae of the authcr:ty vested in me by Section 161 of the Revised

Sarto Sta‘.utea. as amend-d (5 U.S. C. 22), Section 360 of the Revised Statutes

‘ i . ' (5 U. S. C. 311}, Sections 1 and 2 of Reorgamzatwn Plau No. 2 of 1950 (64
L adl ' 1 ' Stat. 1261), Section 542 of Title 28 of the Umted States Code, &nd Section
R 206 of the Act of June 26, 1943, 57 Stat. 196 (5 vu.s.cC. lba). 1 hercby
authorize James J. P. McSlane, Hecad of the Excentive Cffice of United
States Marshals, to perform the function of authonzm" and requiring any
B v ' officcr or employac of the Dcpartmcnt of Just:ce to pcrform the functions

of a United States Dcputy Marshal for the Northarn Dis‘ric'. of Alabama.

to admmxstcr the oath of office requ:rcd by Scchon 1/57 of trc Reviscd
VStatutes. as amended (5 U.S.C. 16). a‘ld to Sﬂmms@r any ’er oath ’
required by law in connection with cmploy'ne‘nt in the exccuhve branch
of the Federal Government, in partxcular the oath requxrcd b) Section

- 543 of Titlc 28 of the United States. Code.

The functicns assigned to James J. P. McShane and to those officers
and employces of the Department of Justice designated by him s»hall be

in addition to the functions presently vested in them.,
Robert F. KenncdyA

Attorncy General
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IMMEIDIATE RELEASE June 11, 1963
Office of the White House Press sicreury =

THE WHITE HOUSE

. UNLAWFUL OBSTRUCTIONS OF JUSTICE AND
COMBINATIONS IN THE STATE OF ALABAMA

- oo e e oe b

BY THE PRESIDENT OF ‘I'HE UNITED STATES OF AMERICA
A PROCLAMATION $ =
» o

- ®

N WHEREAS on June 5, 1963, the United States District Court {or

the Northers District of Alabama entered an order enjoining the Governor
of the State of Alabama, together with all persons acting in concert with
him, from blocking or interfering with the entry of certain qualified Negro
students to the cunpunei of the University of Alab;ma‘at.'runca.loo-a and
Huntsville, Alabama, and from preventing or secking to prevent by any
means the enrollment or attendance at the University of Alabama of any
person entitled to enroll in or attend the University pursuant to the order
of the court of July I, 1955, in the case of Lucy v. Adamas; and

WHEREAS both before and after the entry of the order of June 5,
1963, the Governor of the State of Alabama bas declared publidy that he
intended to oppose and obstruct the orders of the United States Diastrict
Court relating to the enrollment and attendance of Negro students at the
University of Alabama and would, on June 11, 1963, block the entry of
_two such students to a part of the campus of the Upiversity of Alabama at
“ Tuscaloosa; and fer s c
WHEREAS I have requested but bave ngl recelyed assyggnces th
_the Governor and forces under his command will abandon thi¥ propose
course of action in violation of the oerders of the United States District
Court and will enforce the lawe of the United States in the State of
Alabama; and ' ' S

: WHEREAS this unlawful obstruction and combination on'the part

of the Governor and others against the authority of the United States will,
if carried out as threatened, make it impractichieto enforce the laws of
the United Statee in the State of Alabama by the ordinary course of judi-
cial proceedings; and ’ A

WHEREAS this unlawful combination opposes the execution of the
Jaws of the United States and threatans to impede the course of justice

under those lawass . .

more ) _{over)



.2.

NOW, THEREFOKE, I, JOHN F, KENNEDY, President of the
. United States of America, ucder and by virtue of the authority vested
-8 me by the Censtituticn and statutee of the United Siates, ln_clildi&g
Chapter 15 of Title 10 of the United Stutes Code, Particularly secticrs
332, 333 and 334 thereof, do command the Governor of the State of
Alabama and a'l other perions exugiged or who may engage in uniaw'nl
obstructions of jnetice, assemblies, combinations, codspiraczies or
domestic violence in that State 0 cease and desist therefrom, .

IN WITNESS "WHEREOF, I have bereunto set my hand and czused
the Seal of the United States of America to be affixed, _ ’

DOKE at gke City of Wastington tkis eleventh day of June in the
© ' year of our Lord nineteer hundred
and aixty-three, azd cf the Inde.
" perdence of the United Statss of
America the one hubdred and

cigbty-zeven_th.
JOHN F. KENNEDY
- By the President;
DEAN RUSK :
Secretary of State
— Y S
.a

T
%y




FOR IMMEDIATE RELEASE  KAY 12, 1633

OFFICE OF THE WEITE HOUSE PRESS SECRETARY

THE WHITE HOUSE

STATEMENT BY THE PRESIDENT -

I an deeply concerned about tue eveats which
occurred in Birmingham, Ziabama last night. Toe home
of Reverend A, D. King was bombed and badly damaged.
Shortly thereafter, the 2. G. Gaston Hotel was also bombed,
* ... Toese occurrences led to rioting, personal injury, property
-~ damage and various reporta ot violence and arutal!ty.

B This Government will do whatever must be donme to
preserve order, to protect the lives of its citizens, and

A

3,15_ to uphold the law of the land,

Ppre - : ' :

P I am certain that the vast majority of the citizens
EE{' C o? Birmingham, both White and Negro, particularly those who
7 S laZored so hard to achieve thn pean~nful, constructive scttle-
At meat of last week c:n fezl a~ “iinr, but zismay 2t the efforts

P
A

S0 doi dad sl

of those who wculd raplace cozciliatioe and good will with
violence and bate,

o1y

The Birminchnn 9grennent vas and i5 a fair and
Just accord., It r=:egriio-a gl fustemrotal right o2 all
citizens to be acccued :-1sal trea cep. ~nd ¢nwors (aity,
It was a tribute to the p.coce:s of peaccful negotiztion and
to the good faithof both parties.

AT 08 TN 3 )
1A% 'c‘ &
e

The Federa! Gove*ament will not perm‘t tt to be
‘satotaged by a few extrcmisis on either side who think they
o can defy both the law and the wishes i res?onsiblvg.ti’e:ﬁ;
jj"'i‘: . by inciting or 1nv1t1ng violence,

ey

X

ST I call upon all »ne citizens of °1rm1ngham both
uegro and ¥hite, to 1ive up to the standards their responsic e
leaders set last week in rcachipg the agreement, to .realize
that violence only breeds more violence, and that good -will and
good faith are most imporiant now to resiore tiie atmosphere

in which last week's agreexznt can be carried out. There must
te no repetition of last nizbt's incideats by‘&qy'group.

Ak

To make certain ihat this governmeat is prepared
to carry out its statutory and constitutiqnal otligations,

(OVER)
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L MEDIATZ RELEASE MAY 13, 1953

Office of the White House Fress Secretary

- G = - - " = = e - = A S G G T m W S e o o e

THE WHITZ 1IOUSE

TEXT OF A TELEGRALX TC THZ GOVERNOL
OF AJaABAi».'A, GZORGZE C., WALLACE

Miay 13, 1933

Honorable George C, VWallace
The Governor of Alcbana
Morntgomery, Alabaina _ % =

: ¥ *. 5 - :
In response to the question rzised in your ‘tclegrar: of last night,
federal troops would be sent into Birraingham, if nzcessary, under
the authority of Title 10, Scction 333, Paragraphal of the United States
Code rolating to the suppression of domestic violence, Under this
section, which has been invoked by m.y irainediate predecessor and
other Fresidants as wel! as :myscli on previous occasions, the Congress
entrusts to the Fresident all deterininations as to 1) the nacessity,
for action; {2) the imcans to be employed; and (3% the adzquacy or
inadequacy of the protection afforded by State authoritics to tha citizens
of that State,
As yet, no final action kas bezn takan under this section witis respect to
Birr.inghara inasmuch as it continues to be .y hope. a3 statecd last
aisht, ""that the citizens of Biruingham themselves will snaintain
standards of responsible conduct that will make outside intervention
uanccessary”, Also, as Isaic last Thursday, in the abseace of any
violation of federal statutes or court ordars or other grouads for
foderal intervention, our efforts will continue to be focussed on helping

Yocal citizens to achieve and inaintain a peaceful, reasonable settlement,

The cosanunity leaders wao vrorked out this agreene nt wih a gre '
. : P : el y v .

sense of justice and foresigit decerve ufsee it-iraple. .ot 3 in adff

atisospherc of law and order. I trust that we can count on your

" constructive cooperation in r:aintaining such an at.sospiere; butl

would be derclict in rny duty if I did not take the preliziinzry steps
announced last night that will cnable this governieat, if required, to
raect its oblizations without delay. C . _

s/ John F. Xcnnedy

NN NN
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¥OR THE PRESS: ‘May 13, 1963 OXford T1252

U. 8. Army units vhich were moved on Sundly, ng 12 in response
to a Presidential directive consisted of: - . & =
. 1. A Special Task Force of bntulicn-siie, eom"posed“or elements of
the 503rd Military Police B..tulion and cne company of the 1lst Battle
Group, 325th Infantry, 82nd Airborne Division, which vas airlifted from
Fort Bragg, Rorth Carolina to Marwell Air Force Base, Alabama.

2. One Brigade fram the 2nd Infantry Division composed of two
Infantry battalions plus supporiing aviation, signal and engineer units,
of campany or platoon size, moved by road from Fort Benning, Georgila

to Fort McClellan, Alabanma.
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IN THE SUPREME COURT OF THE UNITED STATES
OCTOBER TERM, 1962

C—————as

STATE OF ALABAMA, by and through George C.
¥Wallace a3 1ts Governor, and GEORGE C.
WALLACE in his capacity as Governor of the
State of Alabama, FLAINTIFFS ’ ‘
S -

& Ve - - - ¥
UNITED STATES OF AMERICA end ROBERT S.
McRAMARA, individualiy and as Secretary of
Defense of the United States of America

BRIEF IN RESPONSE TO MOTION FOR LEAVE TO FILE
ORIGINAL BILL OF COMPLAINT

ARCHIBALD COX,
Solicitor General

RALFH S. SPRITZER,
LOUIS F, CLATBORKE,
Assistants to the Solicitor General,

- 2 Mo 5 o @
Department of Justice .
Washington 25, D. C. ‘
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IN THE SUPFEME COURT OF TSE UNTTED STATES
OCTOEER TERM, 1962

¥o. 15 Orig.

STATE OF ALABAMA, by and through George C.
Wallace as its Governor, and GEORGE C,.
WALLACE 4n his capacity as Govemor of the
State of Alsbana, PI.AI‘NTE'FS

R
UNITED STATES OF AMERICA and ROBERT S.

McNAMARA, individually and as Secretary of
Defense of the United States of America

T

BRIEF IN RESPONSE TO MOTION FOR LEAVE TO FIIE
CRIGINAL BILL OF COMPLAINT

The defendants oppose the motion for leave to file an original bill
of complaint upon two grou.nds' v

1. The complaint in seeking to restrain future action by the
President of the United States by a proceeding neainst the defendant
Secretary fails to state a claim upon which relief can be granted because
the President has ample constitutional and statutory authority for any
action taken or cantemplated.

2. The complaint cannot bde entertained aguinst the United States

vbecause there has been no consent to the mit.

-8ince the latter &Tound is not disposi?e n_to both yendnnts’: o
leave to file should be denied upon the express ground that the éomplaint
is without substantive merit. ’ '

. STATVIE INVOLVED
Section »333'.of Mtlevlo,' United Sﬂa'tes Code, _prov_idea:

The President, by using the militia or the Armed Forces,
or both, or by any otheér means, shall take such measures as
he considers pecessary to suppress, in & State, any insurrec-
tion, damestic violence, uniawful combination, or conapiracy,
if it--

(1) so hinders the execution of lavs of that
State, and of the United States within the State,
that any part or class of its people is deprived
of a right, privilege, immnity, or protection named
in the Constitution and secured by law, and the con-
stituted authorities of that State are unadble, fail .
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or refuse to protect that ri@t, Privilege, or
fxzminity, or to give that protection. or

(2) opposes or obstructs the execution of
the laws of the United States or impedes the course
of Justice under those laws.

In any situation covered by clause (1), the State sha.ll be considered

10 bave denied the equal protcction of the laws secured by the Con-

stitution. '

STATRMENT

Invoking the original jurisdiction of this Court, plaintiffs seek
injunctive and declaratory relief agalnst defendants. Specifically, the
Court is asked to restrain the derenﬁa.nu and their sgents "from deploying
troops of the Armed Forces in the State of Alabama to suppress damestic
violence unless and until the legislature of the State 3& 'nibm or the
Executive (1f the Legislature cannot be convened) makes application for
such Armed Forces,” and to dech.re Section 333, es vell as the Fourteenth
Anendment to the United States Constitution, null and void. '

The complaint alleges in substance that the President has directed the -
Secretary of Defense to send fedevral_'soldiers into the_state; that, prilor |
to the issuance of this direction, there had been parades, demonstrations
and acts of violence in the City of Birmingham; that State ofticials have
taken measures necestary to suppresé viclepce and are willing and able to
4o so in the future; that State authorities have not sought aid from the
Armed Forces of the United States; that in these ﬁircmtances the President

l.ud the Secretary are without constitutioxml and statutory authority "to

-

deploy memders of the Anned Forces in the Sta} of Alabama to’the alle' ‘ '
purpose of using them to suppress domestic violence ; and that irreparable

barm will result unless the defendants are restrained as requeat.ed.

In sumary, then, the ‘cc_uplaint'cha.]l.l_e‘ngéa the constitutional and
lututo:y powers of the President to in{que and act under Section 333,
although, it should be néted, B34 gitca no érder 'Qf the President invoking
that Section and alleges no action by the President or the Secretary beyond
the deployment of troops.

We subtmit that this bare challenge to the President’s constitutional
and statutory powers should be rejected as without legal found.atibn. The
portions of this Statcnent vhich follov are designed solely to set forth

- :
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1n brief outline the background against vhich the present controversy has

enmerged. The facts to vhich wve allude for this purpose are matters of

. common knowledge.

On or sbout April 3, 1963, Negroes in the City of Birmingham. 1ns‘t1tuted.
a series of steps designed to reduce the practice of' racial segregation in
that city. Various demonstrations followed, and large numbers of .meats
vere made by local police suthorities for alleged violation of a city ordl-
pance prohibiting parades without a permit. on Aprii 10, a State court in-
Junction vas issued forbidding raci'a.lvdanonstrations. The demonstrations
continued, and by May B8, 1963, more than 2,200 demonstrators had been arrested.
On that date, & moratorium on mrthex‘- Mtratiom vas momced by leeders
of the Negro community pending ﬂi&'oﬁtcane bf_discﬁs_sion&ritﬁuvgrious members -
of the Birmingham business commynity. On May 10,:» the parties to these discus-
sions were reported to have sgreed on various voluntary measures designed té
ease raciel controversy within the eity. '

On the night of May 11-12, however, two bambings took place. One of
these destroyed the home of the Reverend A. D. King, & KNegro minister, l.!;d
another damsged the A. C. Caston Motel, the headqua.rte.rs of the Negro campaign,

injuring four persons. A sericus riot thereupon ensued, during the course of

vhich numerous persons were injured and substantial property damage occurred.

On the evening of May 12, President Kennedy 1éaued a statebent reading |

in pertinent part as follows:

# & # This Covermment will do whatever must be done to preserve
order, to protect the lives of 1ts citizens and to uphold th& law
of the land # # #, I have instructed Secrifary of-Defensedicliamara
to elert units in Armed Forces trained in riot control and to dis-
patch selective units to military bases in the vicinity of Birming-
ham. # # # Finally, I have directed that the necessary preliminary
. steps of calling the Alabama National Guard into Federal service be
taken now so that units of the Guard be available should their ser-
vices be required.. : o

It is my hope however, that the citizens of Birmingham them-
sclves maintain standards of responsible conduct that vill make
outside intervention unnecessary and permit the City, the State
and the Country to move shead in protecting the lives and the in-
terests of its citizens in the welfare of our Country. _
Following this statement, & mmber of military units were Adiapatched to federal
bases or installations in Alabema. In all, spproximately 3,000 soldiers were

sent to Fort McClelland, 60 miles east of Birmingham, and to Maxwell Air Force

.3-
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Base 90 miles south of the city. In addition, a few (presently three) arxy

*. personnel are using office space leased to 8 federal agency in Birmingham,

Alsbama,
| ARGUMENT
THE COMPLAINT AGCAINST THE SECRETARY FAILS TO
STAEACIAIMUPOHH}C[CHREIJIFCANBEQRANED

Introduction and Surmary
Ve believe that the complaint against the dctend.ant chm&ra, insofa.. )
as it is jJusticiadle, {s vith.m the original Jurisdiction of ‘this COurt.y

Article III, Section 2 of the United States Constitution and 28 U.S.C. 1251
eonfer upon the Court original jurisdiction of all actions by a State against
& citizen of another sute.z The allegation that msirei;’dant'a action is
in excess of constitutional or statutory a.utht;ity is apparenfl,y sufficient
to make the suit one ageinst hin as an individual rather than e sult against

the United States without its consent. Compare Youngstcwvn Co. v. Sawver 343

U.S. 579; sce, also, Ex parte Young, 209 U.S. 123; lerson v. Domestic &

Foreign Corp., 337 U.S. 682; Malone v. Bowdoin, 369 U.S. 6%3.

We also believe it appropriate, even though this Court's original juris-
diction in the prtter is not exclusive, to have questions raised by a State
as to the scope of the President's péver and d'uty, under the Constitutica and '
acts of Congress, to use federal trocps in the presgrvation of order and for
the protection of constitutional rights decided directly by the highest tri-
hml. A pracrpt decision authorlta.tive]y det.emining the powe: of the

President may reduce the danger of dcuzstic ence énd of \’\wﬁu cq?m-'

o .
tions and conspiracies depriving citizens of copstitutional rights that a State

y The action cannot be maintained against the United States for want of
its consent to suit. The decisions of this Court have firmly established
the applicability of the doctrine of sovereign imrunity to a suit by &

State egainst the federal govermment. Ever since Xansae v, United Stetes,

204 U.S, 331, this principle has been accepted without qualification. See,

@.8., Minnesota v. United States, 305 U.S. 382, 387 ("The exezption of the
United States from being sued without its consent extends to a suit by a
State”, Brandeis, J.), and Arizona v. California, 298 U.S. 588. It has only
reccntLy been confirmed in Hawveii v. Bell, October Tern, 1962, No. 12 Or‘g‘nal,
decided April 23, 1963. .

_2_/ The defendant Mellomara is a citizen of Michigen.

P
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®ay be unable or unwilling to protect.  We accoﬁﬁmly urge the Court, in its
disposition of the plaintiffs’ motion, to make it clear that the President is
not without power, should future eventunlities require 1t, to take upon his
own initiative those steps authorized by Section 333 in order to safeguard
the constitutional rights of citizens of the United suu_s.' -

While agreeing, for the reasons just stated, that this Court should decide
tbe legal 1ssues presented, ve nevertheleu believe that the motion for leave
to file the camplaint should be forthwith dented, because the case tendered vy

the State 1s without merit. There s, of course, ample precedent for rejecting

& motion to file & camplaint upon that ground. See, e.g., Alabama v. Texas,
37T U.B. 272; California v. Yashington, 358 U.S. 64. a5 = '
Our argument on the merits may be summarized as follows:

A. Section 333 places upon the President the explicit duty to use federal
troops, under stated conditions, in order to quell dcmesti.c violence or unlaw-
ful combinations. There 4s, and could be, no allegation that the President
has acted or intends to act in any manner not authorized by 10 U.S.C. 333 and ’
related statutes. The allegation that- Alsbama officials have not requested
the President to send federal troops and have requested their removal from
Alabama is irrelevant because Section’ 333 requires ihe President to act upon )
his own appraical of conditions even though State officiels have not requeated
federal intervention. | ' _ o

~ There 1s no romm for Judicial review of & Presidentiel determination that
the conditions stated in Section 333-'1)8;;!8 arisen and require hin¥o take "guch .

P
- s

messures oo he considers necessary.” Cf. Yartif v. Mott, 12 Wheat. 19, 2

A fortiori, a court will not interfere vith the entirely pren.ﬁin&ry agsign-
ment of sesmentp of the Arzecd Forces to points fram which they can be conveniently
deployed in the unhappy event that the cen&i'tiona stated in Section 333 should

be found to havé arisen. Even more obvicusly, & court will not interfere in
advence, by injunction or declaratory Judgment, with the President's performance
of his duty to determine whether federal fntervention is required and, if so,

vhat peasures are appropriate.
B. The aftack upon the constitutionality of Section 333 is also unfounded.

The United States, although composed of sovereign States, is one pation, Its

-5
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Pecple have rights, Privileges a.nd immnities under the Constitution and lavs
of the United States which the federal govermment has an independent power ana
duty to protect. As the Court said in In Re Debs, 158 U.S. 564, 582, “The
entire strength of the matfon may be used to enforce in a.ny Part of the land
the full and free exercise of all mtionu powers n.nd the security of all rights
entrusted by the Constitution to its ea.re. See a.lso Ex parte Siebold, 100 U.s,

3N, 395. Section 333 does not pu.q:ort to confer, end the President does mot
€lainm, Pover 1o use troops to des) wish ordinary domestic violence. The pover
and duty 13 to put down any "i.nsurrection, dcmestic violence, unlawml canbina-
tion, or conspiracy” which either (1) hinders the execution of State or rederal
lavs vith the effect of Gepriving a part or the people of constitutional rights
that the State euthorfties fail or are unable to protect or (2) obstructs the
e¢xecution of the laws of the United States. In each event the President's
action is tied to the entorcement‘of tedef&l rights or duties. Ir a8 State
fails, for vhatever reason, to sa.fezua.rd the fundamental rights of a portion
©f its people (including the rights to life and the security of person and
property), it deprives them, by such action or inaction, of the Faurteenth
Amendment's guarantee of equal protection of the levs; and it then becomes the :
duty of the federal goverment to act. Section 333 thus mplements the Foure
teenth Amendment and 1s plainly a valid exccution of the pover, cqnferred tn
Bection 5, to enforce, by appropriate J.esialatiqn, the prorvinions of this
Article.” - 2

c. Although a rejection of the constitutgal cfims of t!?state vould ‘
nake 1t unnecessa.ry to consider other obatacles to the plaintiffs' claim to.
rel.iet, we point out additiona.l.],v that traditiona.l grounds for equitable
intervention are lacki.ng The ba.re alJ.egation of threatened {rreparable harm
to the State is unsupported by any avernentn of fact. And there would be no
Justification, perticularly in the present posture of affairs, for ta.king the
" extraordinary step of issuing an mdmction or decl&ratiop designed to limit
the President's choice of & course of action in sane future energency the full
Bature of which cannot now be forseen. '

A. The preparations pade by the !b:ecutive and the action apprebended by

the plaintifrs! 1n the event of an energency are authorized by United States

Code, Title 10, Section 333.

- 6.
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Section 333 of Title 10 of the United States Code confers upon the

President the power and duty of using federal troops vhere necessary to suppress

&mestic viclence {or unlswful combinations or conspiracies) that either cbstructs -

the execution of the laws of the United States or deprives axy pert of the people
of a State of constitutional rights that the State is umvilling or unsblé to
protect. It 1s not, and cannot be, alleged that the Executive contemplates any
action not authorized by Section 333; and ve assume, therefore, that the gist
of the complaint is an-attack upon the edﬁstitutionality of that section--an
issue considered in Point B. Out of an sbundance of caution ve emphasize Bere
{1) that 211 of the federal action challenged or apprehended by the caxplainant
1s within the express authority granted by lav and (2) that f3tther a P:esidentv'.
" determination concerning the existence of conditiom:requi:ing his ﬁ:tervention.

under Section 333 nor the measures he might sdopt would be subject to Judicial
reviev. ' o

1. Alabanma caxplains that the thaidént, citing Section 333, directed
the Secretary to post troops at federal installations in Alabam in readiness
to be employed by the President in Birmingham if violence should bresk out
anev. But that is precisely the dnty placed upon the President by Section
333 in the unheppy event that either of two stated conditions appears, yiz.--

(a) the violence (or an unlawful combination or conspiracy) obé_tmcts

the execution of federal law; or

B () the violence (or unlavful combination or conspirecy) so ’hiné.'ers jt.h;.-.

B el

: . ; ~ .
of federal constitutional rights, including the right to equel protection of

+ the 1avs, vhich the State suthoritfes are unable, fail or refuse to protect.

The President, in short, has made no clainm to authority in the premises

other than that conferred by Section 333, and he has repeatedly expressed the

The President, of course, has other related powers and duties, not bere
involved, that future events might require him to exercise; for exexple,
the responsibility of dealing with “unlewful obstructions, cocbinations or
assemblages” that make it impracticable to eaforce the laws of the United
States by the ordinary course of judicial proceedings. See 10 U.5.C. 332.
It is also unnevessary, in view of the specific statutory basis for Presi-
dential action in the present context, to consider the scope of the Presi-

dent's inherent povers. Cf. In Re Debs, 158 U.S, 56%.

ordinary processes of law enforcement that & part’ fclasg;.of peopijpere depriged '
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bope that it vill prove unnecessary for him to draw upon these statutory
povers. Certainly po court can state in sdvance that the conditions described
10 the statute cannot arise. o '
The allegation that the Alabaza authorities have not requested Presiden-
t1al action is irrelevant. Section 333 shows upon its face that no such re-
quest 1s required to give the President the authority. It is the President
ho 1s directed, in the circumstances specified, to use the militis or Amed
Forces or to téke such other measures "as he considers necessary;” and it
18 the Precildent alcne who has the responsidbility of eyrraising the prevail-
ing conditions and determining whethqr federal constitutional rights are being

dmpaired by a breakdown of local lav enforcement or by & tailuré to dppljr the

e
T

. ‘ PO .
lav evenhandedly in suppressing viblence. It would have Frultified the legis-

lation to make Presidentisl action contingent upon the concurrence of State
officials. The statute, epacted in its original form im 1871 (see dfscus-
sions in Point B; infra), was simed mot only at situations in which State
authorities might be unable to col;e with an essualt upon ﬁe rights of a
group or class of the people but also, as its langunge attests, at cases

in vhich State officials might "refuse® to act. Congress must heve been
fully aware that it would be futile indeed to expect State officiels who

had refused to accord the protection of the laws to"a particular class of

citizens to invite the federal govermment to intervene to protect them.

.~ |
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. The argument also ignores historic principles. The people of the
United States, while citizens of the States, are also citizens of the United
Btates. All of them are entitled to the protection of the United States
in the rights, privileges and i{mmunities gecured by the COnstitution. It
is the obligation of the federal govex;n;:ent to all classes of peopie, in

" the event of a breakdovn of local authority, to ta.kelthe sction necessary

to preserve order and safeguard thm! in the exercise of their fedéral con:
stitutional rights. Bection 333 vas enacted pursuani to this obligation.
See Point B, infra. The pover and duty of the ﬂafiom govermzent could
not be left dependent upon the visbés of State otficiall.—m

It 1s equally irrelevant to any issue before the Court that the com-
Plaint alleges the ebility of the sﬁte and 'loca.l authori‘_t.ies»;t:o suppress
domestic violence. If the local atithorities pi-ove'a‘ble a?d vlil;!ng to
follov that course and to preserve‘ order in a vay that secures for all the
people of Alabama the rights, privileges, ;munit;es and protection ae-
corded by the Constitution, then there will be no occesion for Presidential
intervention. But the allegations of intent campot relieve the President
of the right and duty to prepare for a.il contingencies and to make the
independent determination required by Section 333. _

2. There 1s no roocm for judicial review of Presidential action under
Section 333. 1In Martin v. Mott, 12 Wheat. 19, involving a parallel statute
(1 stat. 42L) authorizing the President to call forf,h the militia to

execute the laws of the United States, suppress insurrections and repel in-

vasions, the Court unanimously held {pp. 28'-29):': -

- ¥ y -

We are all of opinion that authority tﬁecidé"wbether.ﬁe ) ? :
exigency has arisen belongs exclusively to tke Presiden:t, and ~ .
that his decision is conclusive upon all other persons. . . . He
18 necessarily constituted the judge of the exigency in the first
instance, and is bound to ‘act according to lis belief of the
facts. If ke does so act, and decides to call forth the militia,
his orders for this purpose are in strict conformity with the

provieions of the lav, . . .

A/ See, also, Luther v. Borden, T How. 1;' k2, 1;5; Consolidated Ccal &
ke Co. v. Beale, 282 Fed. 934 (S.D. Onic). ’
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8imilarly, Section 333 puts upon the President the pover and duty of

-8eciding vhen an exigency Tequiring his intervention i{s required to suppress

insurrection or decmestic violence obstructing the execution of the federal
lavs or depriving any class of persons of constitutional rights that the
Btate £s unable or unwilling to protect. The express x:@ndate 1s that the
President shall take "such measures as he considers necessary” (exphnis
supplied). ,

The natural meaning of the words is confirmed by the rature of the
pover and the exigencies in which 1t 1s to be exercised. The pover is

confided to the Chief Executive and Commander-in-Chief. This alone would

-be & strong indication of the absence of judicial review.

==Y

Purthermore, as in Martin v. Mott *The pover, 1tse-‘., s to be

exercised upon sudden emergencies, upon great occasions of Siate, and under

Upon such

occasions there are neitherGopportunities for ‘Judicia.l review nor criteria

circumstances which may be vital to the existence of tke Union.”

for judiciel determination. It meeds no ergu—ent to d=onstrate that

decisions to call‘upon the Armed Forces to repel invasion, to curbd insur-’
rection or to suppress domestic violence which destroys the cecastitutional
rights and threatens the lives and safety of & large cless of citizens of
the United States are of a kind which require an avarezess and assessment
of facts and information ordinarily aveilable only to the executive branch
of the govermen‘t. It 18 equally apparent that situations b.' such danger

E 4

§/ Compare, Coleman v. Miller, 307 U.S. L33,

. B >

See Prize Cases, 2 Black 635; Dakota Cent. Tel Q. vSSoJ‘.h Da“ta, 250'

S. 163; Orloff v. Milloughby, 345 U.S. §3; ef. Moyer v. Pnabogc 21241.8. .
; Administrative Procedure Act, Sec. 10, 5 U.S.C. 1005. . )

Lsy- 1.55, exd Bazer v. Carr,
369 U.S. 186, 210, where the Court has sta.ted. " "In deter=ining wvhether a
question fms \rithin that category, the appropriatecess under our system
of goverrment of attributing finality to the sction of ire political
departments and also the lack of satisracbory criteria for a jSudicial de-
termination are dominant considerations.”

-10-
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and delicacy mey change from hour to hour and t;hntthe existence of the
pover to Judge and to act irmediately 1s of the essence. One can concelve
of no category of cases vhich would more surely defy the processes l.nd
standards of determination by litigation. ' '

It 1s even plainer that the Executive alone must deciae vhether to
assign troops to particular federal installations in the interest of pre-
paredness. No intervention in Birmingham has yet taken place and it is | _
grestly to be hoped that the people of that city will solve the difficulties,
vithout disorder, at the local level. Nonetheless, the responsibility for
deciding vhether to teke Preceautions {as well as the choice of precant_iona.fy
measures) against a breakdowvn of Jocal responsfbility refjpinss That power‘

exists entirely spart fram Section 333; 1t 1s en attribute of the President's -

constitutional duties as Chief Executive and Cormender-in-Chief of the
Armed Forces. ) ’

. St11l more obvious, no court will undertake to conjure up in advance
the conditions which the President might face on some unborn day and attempt
to define for him, by prescient declaration or injunction, the circumstances
in vhich 1t might become imperative for him to act or the means he should
choose.

B. Section 333 is Constitutional

Preliminarily, 4t will bde helpful to correct the fundamental miscon~
ception underlying the entire complaint by describiné the several statutory
sources of Presidential suthority to use grooﬁ#; ex}gnqies gud by ?
damectic dlsorder, and also the quite different constitutioral bases” upon
vhich the statutes rest. For, contrary to the plaintiffs’ mistaken as- .,
sption, the constitutional authority for Section 333 is not Article IV,

Section L; it is Article’ I, séction 8, an'd's'ection 5 of the Fourteenth

Anendment.

Comparable, though less olvious, cases are presented vhen a party seeks
adjudication of a delicate question affecting the conduct of foreign rela-
tions (Sce Doc v. Braden, 16 How. 635; Terlinden v. Aues, 184 U.S, 270;

Octjen v. Central leather Co., 26 U.S. 397) or one relating to the duration
©of hostilities (Cumercial Trust Co. v. Miller, 262 U.S. 53.

o

. e 1l e

oo wom oo




LR

a0y

~

¢

oY

Congressional cuthoriv' for Presidential use of federal troops in
tertain cases of domestic violence and related_ \mla\d'nl ccabinations or
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nsanbinges is found in the three sudbstantive Pprovisions of Chapter 15
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K

of Title 10 of the United States Code. Sectiop 331 provides --

g §7
€,

-Whenever there is an insurrection in any State against its
govermment, the President mAY, upon .the request of its legisla-
ture or of its governor if the legislature cannot be convened,
call into Pederal service such of the m1litia of the other
Btates, in the number requested by that State, and use such of

the Armed Forces s &8 he considers neceés&ry to suppress the
insurrection. . :

Bere, clearly, 1s authorization to come to the aid of o beleaguered State,

in the event of insurrection asainst the State goverrment., This provision

implements Article IV, Section §, vhich promtses the several States that
- the federal govermment stands ready to "protect each of them . . o ONn ap-

. : 3
Pplication of the Legislature, or of the Executive (when the Legigature :
cannot be convened) against damestic violence.” Quite reasonably, Presi-
dentieal action in this instance depends upon & local request, both by

statute and under the Constitution. Thé national govermment has no occasion

to interfere, short of an invitation, 1f the Prodblem is local, the federal
lavs are being enforced, and no federal rights are in Jeopardy.
The second provision 1s Section 332:

Whenever the President considers that unlawful obstructions,
cambinations, or assambleges, or rebellion against the authorit: g
of the United States, make it impracticable to enforce the laws
of the United States in any State or Territory by the ordinary
course of Judicial proceedings, he may call into Federal service
such of the militia of any State, and use such of the Armed

Forces, as he considers necessary to enforce thogse laws or to
suppress the rcbellion. ' ; D

»

; The contrast between Section 331 and Section 332 is §t once lppa.reg ‘ .
Teode ot R & - -
In the situation envisaged by Section 332 there is RO question of protecting *

the State from internal difficulties; the occasion for action is rebellion "

directed azninst the United States and the pm-poég ‘Of intervention is to

vindicate federal authority and assure enforce=ent of federal law. The
statute accordingly makes no p:'ovision_ for an invitation by State officials.

Nor ic the State's consent constitutionally requisite.
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T The reuons lre obvicus. In the first place, State officers may them-
sclves be parties to the conspiracy sgainst federal authority. See Cooper v.
Aaron, 358 U.B. 1. More fundamentally, the President's duty to preserve
federal lav cannot be dependent on the vishes of any State ndmiﬁistmtion,
for his constitutional mandate to “take Care that the Laws be faithfully
executed,” Art. 2, §3, 1s not conditioned upon State spproval. See Ex Parte
Bicbold, 100 U.5. 371, 395-396. Probably, as Commander-in-Chief, he had
the implied sutbority to use the Armed Forces of the Hation, including the
Btate militia, to execute the lavs of ‘the United States (art. 2,°$2; In re

Deds, 158 U.5. 964, 562), but in eny event, Congress in 1792 put his power

.. on & statutory footing and beyond question. Act of May 2, 1792, §2, 1 Stat.

26L; Act of February 28, 1795, §2, 1 Stat. kol 2 =

Section 332, therefore, 1s unrelated to Article IV, Section X, Congress
was here 1avoking its own eonstitutiona.l power "to provide for calling forth
the Hilitia_ to execute the laws of the Union, suppress Insurrections, and
repel Invasions.” Article I, §8. The United States i1s not a mere confedera-
tion opersting by and through the States. “The goverment'of the Union . .
is ,' emphatically and truly, a government of the people. In form and sub-
stance it emanates from them. Its powers are granted by them, and are to
be exercised directly on them, and for their benefit.” _McCulloch v, Maryland,

b Wheat. 316, 405. Wnile under our dual systen of smrereigxty the powers

of goverment are distributed between the State and t.he Nation, and while

the latter 15 a govermcnt of limited powers, nevertheless vithin gs con- ,
ltitutional sphere the national govermment has &L&he attributes@ ’ 8 ‘
sovereignty and in the exercise of its enunemted povers acts di:ectly=upon
the citizen and not through the iﬁtemcdiete'_ agency of the States. It has

the power to command obedience to its laws, 't_m‘d hence the power to keep the
peace to that extent. ' In Re Debs, 158 v.s. 5614 578-579; lene County v.
Oregon, 7 Wall. 71, 76; Ex Parte Siebold, 100 U S. 371 395. SBection 332

{s plainly constituuona.l

We turn to Section 333, which provides:

.13 -
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The President, By using the militia or the Armed Forces, or
Yoth, or bty any other means, shall take such measures as he con-
siders necessary to suppress, in a State, any insurrection, @o-
aestic violence, unlavrful conbination, or comspiracy, 1if it --

.. (1) 80 hinders the execution of the lavs of that Btate,

and of the United Btates within the State, that any part or - -
elass of its péople is deprived of a right, privilege, irmmity,
" or protection named in the Constitution and secured by lav, and

the constituted authorities of that State are unadle, fail, or
refuse to protect that right, privilege, or irmunity, or to

glve that protection; or .

2) opposes or obstructs the execution of the laws of
the United States or impedes the course of Justice under those

In any situation covered by clause (1), the State shall be

coneidered to bave denied the equal protectica of the laws

secured by the Constitutien.-

The second paragraph of Sectfon 333 1s of a plece with Section 332, .
and rests upon the same constitutional .tooting, The ﬁi’%t' p;i'agmph differs
in that the emphasis 1s upon the protection of e;nstitutiona.l rights, privi-
leges and immunities under the tedéra_.l union as distinéu.tshed froe the
second paragraph's emphasis upan entorca:ént of fc'eder&l legislation. The
principle, however, is 1dentical._ Both yrovisions are vlfxolly independent
of Article IV, Scetion §, for they are concerned mot simply with domestic
violence and unlawful combinations or conspiracies but with the relation-
ship--the righte and duties--between the national govermnment .and the people.
Neither makes the President's authérity dependent upon the fnvitation or
consent of State authorities. BPoth are tied to the federal laws and
Constitution. As the Court held in In Re Debs, 158. U.S. 564, 582, the power

of the national govermment to enforce its lawq' and protect the gghts of its

citizens are not at the mercy of a State. '!h%ntiréfstrengt?r the t )

pation may be to enforce in any part of the land the full and free exercise

of all national powerc and the s’ecuiity of a.ll rights entrusted by the D)&

stitution to {ts care” (Buphasis sdded). .
Specifically, the first ﬁa.raéraph o'.'_ Section 333 has its foundation
in Section 5 of the Fourteenth Amendment which ei‘bressbr authorizes the

s rme < tne e
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Congress to enforce the Azmendment “by sppropriate legislation.
Mest Virginia; 100 U.S. 303, 311; Virginia v. Rives, 100 U.5. 313, 317-318;
k hrte VIrElnia, lw U.s. 339, 3“031‘6; mn}'oe’v. &pe, 365 u-s. 167,171'1720

Indeed, Section 333 15 derived from Section 3 of the Act of April 20, 187,

17 8tat. 13, 1%, vhich vas an act "To Enforce the Provisions of the Four-
teenth Anendment to the Const;tution of the United States and for other Pur

poses.” President Crant, in Proposing the measure, explained--

A condition of affairs nov exists in some of the States of .
the Union rendering life and properiy insecure and the carrying
of the maile end the ccllection of the Tevenue dangerous. 1ihe
proof that such a condition of affaire existe in some localities
is nov before the Senate. Tnat the pover to correct these evils
s beyond the control of the State authorities I do mot doubt;
that the pover of the Executive of the United States, acting
vithin the limits of existing lavs, is sufficient for pregimt ">
energencies is not clear. i L o

Therefore I urgently recamend such legisiation as in the
Judgment of Congress shall effectually secure life, liberty, and
property and the enforcement of law in all parts of the United
States. (7 Richardson, Messages and Papers of the Presidents,
127; Bouse Exec. Doc. No. 1k, 42nd Cong., 1st Sess.)

As the text itself reflects, the pz:hne object of the provision was to secure
equal protection of the laws to those --. largely'romcr slaves -- to vham
the State wvas unable or unwilling to eccord it. Sece H.R. No. 320, k2nd Cong.,
1st Sesc.; 98 Cong. Globe 317, 322, 322-335, 339-3%1, 366-370, 37L-376,
38L, 390-332, h12-b1§, L25-429, L36-4%0, LL2-451, L56-L61; 99 Cong. Globe
App. T,

Since Alabana challenges Section 333 even before 1tsizple:entation

‘ - {which may never occur), 1t is inpossible to foretell exactly what consti-

= 3

.- tutioral rights might be put in jeopardy by the ranugp.— 1nadility ofptie o

State to suppresc domestic violence or unlév:‘ul cmbir_lauons and conspiracies.

But the basic right, vhich might be threatencd in various wzys, 15 the Four-

teenth Ancniment's guarantee of the equal protection of the laws.

_8_/ The challenge to the validity of the Pcurteenth Azendzent presents nothing
of substance. The vitality of the A-endment is sufficiently attested by the
hundreds of cases decided under it for the geater pert of a centuwry. In any
event, as this Court held in Coleman v. Miller, 307 U.S. 433, end recently
reiterated in Baker v. Carr, 369 U.S. 185, 214, the ratification process does
not present a justiciable issue. Sece, also, Leser v. Gernett, 258 v.s, 130,
137 '

-15 -
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- If anarchy runs riot, 1life itself i1s in serfous peril, and al1 the most
fundamental rights of liberty and Propert.y are threatened. Under normal
econditions the attack of onme private ciiizm upon o.nothér, or :the attack of
one group upon another, raises no question of constitutional safeguards. The

,Constitution secures 1ife, liderty and property and other eivil liberties,
such as freedom of speech, 8ssexbly and association, only against depriva-
tion by govermment. But when the lav and order ordina.rny preserved by a
State breax dovn in one of its comunities, its 1nhsb'tants, of whatever
race or color, are deprived of the protection of the laws because of the
State's unvillingness or inability to perform the sovereign's first and

- fundamental duty--to provide its people, their property and activities with

the protection of the lav. & o $ - o

The lack of the equal protection th-at would offerd the Fourteenth
Amendment may result in several veys. There is the possibility of some of
the cruder forms of discrimination resulting when a State fails to protect
& class or part of its people, becu_zse of their race or color, againsi ag-
gression by rioters or unlawful combinations. There is the n;btler danger
that the conspirators may be penr.ltted.to vin peace, or order may be preserved,
upon terms that deny some part of the people important constitutional freecdons
guaranteed by the Bill of Rights through the Fourteentnh A=endment. .Again ’
the inequality may affect all the people of a particular locality without

regard to race or color. Hanirestl;{, there is & lack of equa.l protéction

: 11’ the State i{s unable or unwilling to > preserve. order in one comx%ity in

a vay that gafeguards federal ‘constitutional r:g# viige 1t m&uns th‘
customary peace and order in others. . )

We need not explore all the possibilities. At this Juncture it is
enough that the provision is va.lid on 1ts I‘ace. He ca.n.nqt know vhether the
occasion for invoking the statute vn.l a.ctu.uJ.Lv arise. For need we exardne
the precise circumstances which n;e):t Justify the cc:t-::plated intervention.
It 1s sufficiently clear, however, that the prevalling situation in Birminghan

may deteriorate in such a vay a8 to require action under Seétion 333.

- 16 -




Without pretend.ing to foretell the course of events, wve must note the dna;er
that the equal yrouction of the laws will not be secured to all the
residents of the beleaguered city vithout federal assistance. We need con-

" elude only that such an eventuality would authorize the action contemplated

by Section 333, and that the constitutionality of such intervention would

Pe bdeyond doubt.
C. The Comnlaint Fails ¢o Satisfy Traditiozel Regquirements for the

Grent of Equitable Relief.

If, a8 argued immediately sbove, tha basic attack upor the constitu.
tionality of Section 333 must be rejected as msubsta.ntia.l, the case 1s at
an end. Nonetheless, we point out additiona.l.w that the eglu,pt in th.is
case would in no event wvarrant the relfef sought. =

Plaintiffs make a bare allegation of threatened irreparable harm dut
fail to specify at all, much less with particularity, wvhat injury would be
suffered. As al:ready' exphasgized, th.? President 1s authorized to ect under
Section 333 only to pecure federal rights vhich would .othenrise 80 unpﬁ'otected.'
And it cannot de presumed that he would act for any purpose other than that

authorized, Martin v. Mott, supra, 12 Wheat. at 32-33. It 1s difficult to

see by what pfocesa of reasoning an act of Presidential intervention oc-
casioned by necessity and designed to secure the fundamental rights of
citizens of the United States could be deemed a thre!.;t of irreparable harm

. cognizadble by & court of equity. Certainly, the sua‘be does not suggest that

1t has any im.erest contrary to the mintenance ¢:s..~i order and the uection’ -

of constitutional rights. * s

The unavailability of injunctive relief is further emphasized by the

T

consideration that the President has not mvél;ed his authority under Section

333 or taken any actiori other than those pi-ebaratory measures which would

2/ A demonstration of ereparable harm hes alvays been a prerequisite to the
grant of equitable relief in the federal courts. Beacon Theatres, Inc. V.
Westover, 359 U.S. 500. Moreover, the burden of establishing entitlement to
injunctive relief is a particularly heavy one where the suit is against pudblic
suthority. Yakus v. United States, 321 U.S. L1k, LLo.
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eoable hin to act with dspateh shoula future contingencies require 1t.
¥hether there will be ary futwe movement of federal troops from federal
installations to the City or Birmingham 1s entirely speculative. Thus,
Plaintiffs are Decessarily forced to ‘the extremity of contending that
18 20 event and 1n no circumstances would the President be authorized to
act upon his own initiative in order to fulrin the duty vhich Congress has
directly imposed upon him. At beést, such g contention would be tenable
only 1f the statute were plainly lmconsti’tutioﬁg.l on its face. Since, for _
the reasons already indicated, this 1s Palpebly untrue, certainly the courts
willret dntervene upon the kypothetical and unvarranted assumption that the
President night act 1n disregard of statutory limitations. Xo more vlll
o = the courts attempt to predict the conditiqns wvhich thegnef‘ kecuﬁfe may
encounter or hamper the exercis:?or ﬁis diséretionuiﬁ deéidipsﬁupon the ab-
propriate measures of response, A '
CORCLUSTON

The motion for leave to tile the'complaint should be denied because
the challenge to the constitutiohality of Section 333 1; unfounded and the
camplaint gtates no cause of uction.' |

Rcspcgtfully submitted,

ARCHIBALD cox,
Bolicitor General.

RALPH S. SPRITZER,
louls p, CLAIBORNE, .
Assistants to the Solicitor Ceneral,
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